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COVID-19 EMPLOYMENT FAQS – LEAVE OF ABSENCE ISSUES
[bookmark: _GoBack]INTRODUCTION
As the COVID-19 coronavirus continues to present challenges to employers worldwide, we have created this frequently asked questions document to answer some of the most common questions we have been hearing from clients, friends and family members. This general FAQ is applicable as of March 19, 2020. The COVID-19 situation is changing rapidly, and we will make every effort to update this document with applicable information when appropriate. If you have any questions, please contact any member of the Pepper Hamilton Labor and Employment Practice Group or the COVID-19 Response Team.
The information below incorporates guidance from the Centers for Disease Control and Prevention (CDC), but is not intended to be a substitute for professional medical advice, diagnosis or treatment. 
CAN WE REQUIRE AN EMPLOYEE TO PROVIDE A NOTE FROM A DOCTOR’S OFFICE IF THE EMPLOYEE IS OUT OF WORK DUE TO AN ILLNESS? 
Yes, if this is your typical policy or practice and you follow that policy or practice consistently. However, the CDC and other government agencies are suggesting that employers consider waiving the requirement to provide doctor’s notes because they anticipate that health care providers will be inundated with requests for those notes.
IF AN EMPLOYEE IS UNABLE TO COME TO WORK BECAUSE HIS OR HER CHILD’S SCHOOL IS CLOSED, DO I HAVE TO HOLD HIS OR HER JOB? (REVISED MARCH 19, 2020) 
Yes.  The Families First Coronavirus Response Act was signed by President Trump on March 18 and will become effective on April 2. If you have fewer than 500 employees and the employee has been employed for at least 30 days, amendments to the Family and Medical Leave Act (FMLA), called the Emergency Family and Medical Leave Expansion Act (“EFMLA”), will expand the coverage of the FMLA to allow up to 12 weeks of partially-paid job-protected FMLA leave to be used for employees who are unable to work or telework because they need to care for a child whose school or place of care has been closed or whose childcare provider is unavailable, due to coronavirus.  The first ten days of EFMLA leave is unpaid (but will likely be covered by the Emergency Paid Sick Leave Act discussed below).  After ten days, an employer must provide paid leave to employees for the balance of their up to twelve total weeks of leave at an amount not less than two-thirds of the employee’s regular rate of pay based upon the number of hours the employee would normally be expected to work.  However, employers are not required to pay more than $200 per day and $10,000 in the aggregate.
IF AN EMPLOYEE IS UNABLE TO WORK BECAUSE THE EMPLOYEE OR AN IMMEDIATE FAMILY MEMBER HAS COVID-19, IS THE EMPLOYEE ENTITLED TO BE PAID DURING HIS OR HER LEAVE OF ABSENCE? (REVISED MARCH 19, 2020)
It depends. Your employees might be entitled to pay under a state or local paid sick leave law if they work in a state or locality that has such a law. If an employee has sick leave or other paid time off available under your policies, they should be able to use that time during their absence. Some employers also have decided to offer a supplemental bank of paid leave days. In addition, on March 18, President Trump signed the Families First Coronavirus Response Act (which becomes effective on April 2), a law that includes the Emergency Paid Sick Leave Act (“EPSLA”).  Under the EPSLA, employers with fewer than 500 employees will have to provide 80 hours of paid sick leave to full-time employees (and a prorated number of days to part-time employees). Under the legislation, employees would be able to take 80 hours of paid leave at their regular rate of pay or the minimum wage, whichever is greater, if they are unable to work or telework because they (1) are subject to a quarantine or isolation order, (2) have been advised by a healthcare provider to quarantine, or (3) are experiencing symptoms or seeking a medical diagnosis of coronavirus, or pay at two-thirds of their regular rate or the minimum wage, whichever is greater, to (1) care for an individual for such purposes; (2) care for a child because the child’s school or place of care has been closed or because the childcare provider is unavailable due to coronavirus; or (3) the “employee is experiencing any other substantially similar condition specified by the Secretary of Health and Human Services in consultation with the Secretary of the Treasury and the Secretary of Labor.” Paid leave is limited to $511/day or $5,110 in the aggregate for those instances when employees are entitled to pay at their regular rates, and to $200/day or $2,000 in the aggregate for those instances when employees are entitled to pay at two-thirds of their regular rate. After exhausting the 10 days of paid leave under the Emergency Paid Sick Leave Act, those employees who cannot work or telework because they need to care for a child because the child’s school or place of care has been closed or because the childcare provider is unavailable will be entitled under the Emergency Family and Medical Leave Expansion Act to be paid for the balance of their up to 12 weeks leave, at two-thirds of their regular rate, as described above.
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